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ENVIRONMENTAL PROTECTION (CLEARING OF NATIVE VEGETATION) REGULATIONS 2004 
Motion for Disallowance 

Resumed from an earlier stage of the sitting on the following motion by Hon Robyn McSweeney, which was 
moved pro forma on 28 September - 

That the Environmental Protection (Clearing of Native Vegetation) Regulations 2004 published in the 
Government Gazette on 30 June 2004 and tabled in the Legislative Council on 2 July 2004 under the 
Environmental Protection Act 1986, be and are hereby disallowed. 

HON PADDY EMBRY (South West) [5.10 pm]:  I suggest that the regulations should ensure that, where 
practical, the Department of Conservation and Land Management install a firebreak where CALM land abuts 
private property.  The break should be on the boundary of the national park, but obviously on the inside of the 
fence.  Presently, the owner of the adjoining land, the farmer, must pay for fencing, which is necessary for 
various reasons such as containing livestock or protecting crops from CALM wildlife.  A constituent of mine 
does not run stock; he grows crops and he needs to protect them from kangaroos and emus, which inhabit 
Stirling Range National Park and are protected by CALM.  He could build the fence on the boundary, which 
would be a reasonable thing to do, but there is no clearing on the national park side of the fence.  That is an 
example of what I meant when I spoke earlier of the potential for greatly improved relations between CALM and 
private landowners.  I believe CALM has a policy called a good neighbour policy.  That is an essential policy to 
encourage good relations.   
Hon Kim Chance:  Good fences make good neighbours.  
Hon PADDY EMBRY:  Yes.  With regard to duty of care for human life, when mother nature starts a fire in a 
national park, people need access to the inner areas of the park, which firebreaks can provide.  Of course, it 
would be totally impractical to establish firebreaks in some areas of national parks, but they probably exist in 
most areas.   
I refer to confusion about vegetation in my area, where some of the land is the most recently cleared for 
agriculture in this State.  Some farmers cleared their land a number of years ago but because they have done a 
very limited amount of cropping there is no native vegetation above ground.  However, they might want to 
plough it to plant a crop.  No doubt in his youth, the minister spent some time picking stumps out of the ground. 
Hon Kim Chance:  Even into my middle age.   
Hon PADDY EMBRY:  Should the landowner pretend that the stumps will be used for heating and cooking in 
the house?  Will he have to take them back to the woodheap?  Some of the stumps are immense - the size of the 
Hansard reporter’s desk, for example.  It is ridiculous to think they will have to saw them with a chainsaw before 
the pieces can be burnt in a tile fire.   

Hon Kim Chance:  Why not burn them in the paddock?  

Hon PADDY EMBRY:  That is what I am asking.  I understand we are not allowed to burn native vegetation.   
Hon Kim Chance:  Of course you are.  If you have a clearing permit you can make a row of roots from clearing 
the land.  Nothing prevents you from burning those stumps.  
Hon PADDY EMBRY:  Why?  They are native vegetation.  I am referring to land that might have been cleared 
20 years ago.  
Hon Peter Foss:  It only allows for the past 10 years.  
Hon Kim Chance:  You are vastly overcomplicating quite simple legislation.  Nothing prevents you from 
burning them where they lie.  
Hon PADDY EMBRY:  Will my constituent have to pay for a permit to do that, even though it is considered to 
be good farming practice? 
Hon Kim Chance:  It is cleared land; it doesn’t matter.   

Hon Peter Foss:  That is not what it says.  
Hon Kim Chance:  Well; it is.  A dead stump is a dead stump.  Burn it where it is.  
Hon PADDY EMBRY:  I was using this as an example of the confusion in some areas.  When confusion reigns 
and a problem is brought to light, surely that is an opportunity for the Government to clarify the confusion.  
Surely it is a matter of good governance and commonsense.   
Hon Kim Chance:  I do not expect any farmer imagines that a mallee root being pulled out by a root rake or a 
disc plough is in any sense native vegetation.  It is a mallee root, or a dead stump.  
Hon PADDY EMBRY:  It is part of native vegetation. 
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Hon Kim Chance:  I suppose it used to be.  
Hon PADDY EMBRY:  It is a dead one.  
Hon Kim Chance:  There is nothing in the legislation about dead stumps.  
Hon Robyn McSweeney:  It is dead native vegetation; it is in the Act.  
Hon Kim Chance:  Don’t worry about what they are saying; burn the roots where they lie.  
Hon PADDY EMBRY:  Part of the reason for the confusion and people wanting every i dotted and t crossed is 
the draconian fines they face for an infringement.  I said earlier that some of the EPA inspectors are eager 
beavers.  I referred to an old couple who had paid for a permit and had a receipt to prove it, but because they did 
not have a permit in their hand they were taken to the cleaners.  That is why people are being overcautious, and 
no doubt that is what the Government wants.   
There are some misconceptions in the community.  Although I was in the Chamber throughout the entire debate, 
I probably do not understand some of the legislation as well as I should, which gives very little hope for people 
on the land who are not familiar with it.   

Hon Kim Chance:  If you were not even allowed to remove a dead stump, why would the Western Australian 
Farmers Federation and the Pastoralists and Graziers Association say this legislation does not interfere with the 
capacity to farm normally?   
Hon PADDY EMBRY:  The minister will know that, traditionally, the senior executive of WAFF comes from 
the wheatbelt.  The mallee stumps on the properties of people in the wheatbelt were eradicated many years ago.  
Trevor De Landgrafft must be fairly close to some of the land that was not cleared before the Second World 
War.  I am trying to convince the minister that, for whatever reason, people are concerned about the potential 
draconian fines.  People need to safeguard their assets.  
HON KIM CHANCE (Agricultural - Leader of the House) [5.17 pm]:  If I were to believe what members have 
said, I could only reach the view that before the Gallop Government was elected and this Bill was passed, 
farmers lived in some kind of utopia - a land where there was no restriction on clearing, no salinity and property 
rights ruled over everything.  
Several members interjected.  
Hon KIM CHANCE:  Yes, they could do unlimited clearing and now we have terrible draconian laws.  The only 
draconian elements I have heard about are from people who massively misunderstand the law.  
Several members interjected.  
The PRESIDENT:  Order, members should calm down.   

Hon KIM CHANCE:  They did not live in utopia where land clearing was uninhibited.  When this Government 
took office, the land clearing laws in this State were already a train wreck.  If members do not know that they did 
not have their eyes open four years ago.  We had an appalling mishmash of laws and contradictory regulations.  

Hon Bill Stretch:  And everybody understood them. 

Hon KIM CHANCE:  Everybody understood them to the extent that the person who provides much of the 
Opposition’s legal advice on this matter said that the Act was ultra vires.  He still claims that the Act is ultra 
vires.  That person said that we had to clarify the law.  That is exactly what this Government has done.  I am 
aware of a number of cases of hardship and great difficulty that farmers in Western Australia have suffered as a 
result of our land clearing laws, but they are not the Gallop Government’s land clearing laws.  In each case these 
problems have a history that goes back five or more years.  Why is that the case?  Hon Paddy Embry knows this 
very well.  It is because we have had a set of laws that did not match the regulations with which they were 
designed to perform.  The regulations were designed to carry out a function that was determined by the Cabinet 
in 1995 - remember that date because it is important.  The set of regulations were established to carry out a quite 
proper government decision in 1995, which was the year in which the then coalition Government determined that 
something had to be done to constrain land clearing in an already overcleared landscape.  Salt was bubbling up 
everywhere.  I am not critical of the decision the Cabinet made in 1995.  It was the right decision.  However, the 
problem is that the laws to support the regulations were never changed.  The State was left with a dreadful 
mishmash of legislation.  I recognise the Chairman of the Standing Committee on Public Administration and 
Finance because the report of that committee accurately identified that as being the problem.   

Hon Barry House:  But the bureaucrats took advantage of that situation mercilessly.   

Hon KIM CHANCE:  They may well have.  I do not know.  The member has looked at that matter far more than 
I have.  I will let him comment on that.  I am not being critical of anyone.  I understand the difficulty that the 
Government of the day must have had.  I have already said that I supported its decision.  Having made that 
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decision in 1995, it was a difficult task to reform the laws so that they were capable of carrying out the function 
that was intended by the regulations post 1995.  This Government took on that task.  As much as members might 
be critical of the way in which that is being done, nobody really denies in their own hearts that if we had not 
done it, a later Government would have had to do it.  No Government could tolerate the situation that the land 
clearing laws were in.  It was a horrendous mess.  This had to be done.  We had to provide clarity about the land 
clearing laws.  The Bill and these regulations provide that necessary clarity.  At least people now know what 
they are able to do.   

I will take members through the position of a person who sought to clear land in any year but I will say it was 
1999.  In 1999 a person who intended to clear land was required to provide a notice of intent to the 
Commissioner of Soil and Land Conservation.  In theory he had to wait only 90 days and if the commissioner 
did not object to the application, the clearing could go ahead.  That was the theory.   

Hon Bill Stretch:  That worked very well.   

Hon KIM CHANCE:  It did work very well.  However, the number of hectares of land cleared in 1999 crashed 
relative to the years prior to 1995.  How could that be?  What caused that amount of reduction in land clearing in 
the agricultural region?  People were never told that if the commissioner had not objected in 90 days, they could 
clear their land.  It was a process of obfuscation and administrative delay.  Then the farmer’s application could 
be referred to the Environmental Protection Authority for assessment.  People always assumed that once it had 
gone to the EPA for assessment, they could not clear their land.  In fact they could have.  There is no penalty 
under the Environmental Protection Act for clearing land while the EPA looked at the process.  It was a hopeless 
legal situation.  It had potholes all the way through it.  It had to be sorted and it has been sorted.   

Members might find elements of what has been done distasteful.  However, people who have a good 
understanding of an industry or an activity for which a set of regulations has accompanied legislation of any kind 
know that some of the regulations in the first draft do not fit.  These regulations are no different.  Of course they 
were imperfect.  What does a Government do to make the regulations work?  I will take members back all the 
way to 1974 and recount the first task I had to perform as an executive of the then Western Australian farmers 
union.  I had to review the regulations of the farm machinery safety Act, which required all cutting surfaces to be 
guarded.  That sounds reasonable on the face of it.  However, that means that the cutter bar of a header or the 
cutter bar of a mower had to be shielded so that the crop could not get into the cutter bar.  Little things like that 
had to be sorted out.  That is fine.   

This Government went through a process with the industry and we came out at the end of that process with a set 
of regulations.  As Hon Dee Margetts has already read into the record, the President of the Western Australian 
Farmers Federation has said the regulations are okay and are workable.  A similar agreement, based on a 
handshake, has been reached with the Pastoralists and Graziers Association.  It might not be all that the PGA or 
the Farmers Federation wanted, and it is certainly not all that the conservation sector wanted.  It is a matter of 
finding a balance between the two.   

I will illustrate the absurdity of the argument put by members opposite.  I listened to some of the comments that 
were made.   

Hon Robyn McSweeney interjected. 

Hon KIM CHANCE:  If Hon Robyn McSweeney remembers, except for one occasion, I did not interject on her, 
and I did that only because I wanted to clarify something.  Members opposite said that farmers cannot graze 
wetlands and that dams are wetlands.  Think about it.  Wetlands cannot be grazed and a dam is a wetland.  
Therefore, that means that cattle cannot water in a dam.  I have heard some garbage and unmitigated tripe in the 
past; however, I have never heard anything so absurd as that proposition.  I ask honourable members opposite to 
think about what they are saying.  They should sit down and get the facts.  This is not complicated.  If members 
opposite carefully work through the legislation, analyse the facts, think about it and consider the people who are 
represented by the PGA and the Western Australian Farmers Federation who are actually working with this 
legislation, they will not have a problem with it.  Hon Robyn McSweeney has tried very hard to make an issue of 
these land clearing issues.  I admire the member for her consistency in flogging a dead horse for two years.  Now 
the issue is over.  This issue had to be resolved.  We took on the issue and we have resolved it.  Dams are not 
wetlands.  Nothing stops the grazing of riparian land and wetlands.  Where did members opposite get the idea 
that wetlands cannot be grazed?  Where?  Did members not listen to the answers provided to them by the 
Minister for the Environment?  Did they not listen when she said that if a farmer’s stock had been grazing 
wetlands, it can go on grazing wetlands?  I wonder whether members opposite are being entirely sincere in what 
they are saying, because I think they know the answers to the questions that have been asked.  The wetlands that 
cannot be grazed are enumerated in the Government Gazette on page 2607.  They are listed in front of members 
on page 2607.  I have little time in which to respond. 



Extract from Hansard 
[COUNCIL - Thursday, 11 November 2004] 

 p8009d-8012a 
Hon Paddy Embry; Hon Kim Chance 

 [4] 

Question put and a division called with the following result -  

Ayes (12) 

Hon Murray Criddle Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch 
Hon Paddy Embry Hon Frank Hough Hon Norman Moore Hon Derrick Tomlinson 
Hon John Fischer Hon Barry House Hon Simon O’Brien Hon Bruce Donaldson (Teller) 

Noes (13) 

Hon Kim Chance Hon Graham Giffard Hon Ljiljanna Ravlich Hon Ed Dermer (Teller) 
Hon Robin Chapple Hon Kevin Leahy Hon Jim Scott  
Hon Adele Farina Hon Dee Margetts Hon Ken Travers  
Hon Jon Ford Hon Louise Pratt Hon Giz Watson  

            

Pairs 

 Hon Alan Cadby Hon Sue Ellery 
 Hon George Cash Hon Kate Doust 
 Hon Barbara Scott Hon Nick Griffiths 
 Hon Ray Halligan Hon Christine Sharp 
Question thus negatived. 
 


